The Successor Corporations

After Messrs Clark and Bush dissolved  their association  in  February
1982,  Mr.  Clark decided  to declare NBC "insolvent,"   to rent NBC's
equipment  to his successor proprietary corporation,  Wayne  Clark,   Inc.,
and  to continue operation of the No,  1 Mine. _10/    Mr.   Bush,   also,   and
without  interruption,  continued  in  the business as  the J&L Coal  Company,
operating the No.   2 Mine in Pike County, Kentucky.     There  is no  sugges-
tion,  let alone evidence,  that  payment of the modest  penalties  assessed
for these ten violations would create any cash flow problem  or  otherwise
have an adverse effect on the continued viability of either of the   two
successor corporations

10/    Mr.   Clark testified  that  in May 1982 he had   twelve miners  working
the mine, was mining 4,000 tons of coal a month,  and was meeting  a $20,000
a month payroll.

JJL/    In  fact,   the record  shows  that Messrs Clark and  Bush arc  not  really
concerned with paying the $1,680 Involved  in this case.     What  they arc
seeking  is a declaration by a Commission judge  that  they can  cite  an
establishing once and for all  their right  to violate  the Mine  Safety I,aw
on a discount basis.    After years of persistent effort   this was  the   type
of relief obtained by the Davis Coal Company.     Compare Secretary v.   On via
Coal Company,  A FMSHRC 1168  (1982)   [despite  small  operator's  history o.C
poor compliance,  marginally safe operation and  prior decisions  establishing
its financial responsibility,   operator granted  right   to write  off doaons
of violations at 20 cents on  the dollar]  with  Secretary v.   Davis  Coal
Company.  Dkt.  Nos.  WEVA 82-111,   et al.   (September  15,   1982),   [same  small
operator allowed  to write off violations at 20 cents on  the dollar  before
same judge based on his earlier decision and  fact   that  operator  had   filed
a petition in bankruptcy].     Here,  unlike Davis  however,   the  solicitor  has
compelled  the production of sufficient  financial data  concerning   the
totality of Messrs Clark and Bush's business dealings   to  permit an  objec-
tive analysis and evaluation of  the operator's  self-serving declarations
and accounting practices.    More aggressive and   Imaginative  use  of discovery
and the  single enterprise  theory should do much  to  curb   the belief among
small operators  that  the Commission is  prepared   to  confer a  prescriptive
right to violate  the Act on almost any small operator who  is willing
to swear his operation is unprofitable.   Congress never  intended   that
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